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IN THE 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Cireuit 


No. 23,621 


UNITED STATES OF AMERICA, Appellee 
Ve 


JAMES B, SEEGERS, JR., Appellant 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, James B. Seegers, Jr., appeals from a con- 


viction of burglary in the second degree, which allegedly occurred 
in the building of John D. Mitchell in the District of Columbia 
on or about February 12, 1969. Defentant pleaded not guilty and 
was tried on July 2, 3, and 7, 1969. The jury returned a verdict 
of guilty on the single-count indictment, and judgment of con- 


viction was entered by Judge June L. Green on October 21, 1969. 


Defendant was sentenced pursuant to the provisions of Section 
5010-R. Title 18, U.'S. Code (Federal Youth Corrections Act). 

On October’ 29, 1969 the District Court authorized ap- 
pellant to proceed on appeal in forma pauperis. 

Present counsel was appointed by the District Court on 
April 2, 1969 and represented the defendant below. On November 
26, 1969 he was appointed to represent appellant on this appeal. 
The record was docketed on November a4, 1969. The time to file 
this brief was extended until January 26, 1970 by the Court's 
order of November 26, 1969. The pending case has not previously 
peen before this Court under the same or similar title. 

STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 

This appeal presents the following questions: 

1. Is a defendant who has been charged with burglary 
entitled to an instruction on the lesser included offense of un- 
lawful entry where there is evidence in the record that he may 
be guilty of the offense of unlawful entry but not of burglary? 

2. Is it proper for a trial court to give an instruc- 
tion permitting the jury to find the defendant guilty of burglary 
4f it finds that he entered the building with the intent to commit 
any criminal offense when the charge does not even specify any 


such offense? 


STATEMENT OF THE CASE 


1. References and Rulings. 


—~ = 


The rulings of the District Court denying defendant's 
request for instructions as to the lesser included offense of un- 
lawful entry appear at page 9 of the Transcript of Pleadings, 
ae and at pages 80 and 87 of the trial transeript, 

The Court's ruling rejecting defendant's objection to 
the instruction that the jury might find defendant guilty of the 
charge of burglary if it found that he entered the putiding with 


the specific intent "to commit any criminal offense therein" 
2 


appears at page 79 of the trial transcript. 


2. Proceedings in the District Court. 
(a) Indictment. 
Defendant was charged in an indictment filed on March 
18, 1969 with the crime of Second Degree Burglary (Tr. Pl. 1). 
The indictment charged in full that “[o]Jn or about February 12, 
1969, within the District of Columbia, James B. Seegers, JP.. 
entered the building of John D. Mitchell, with intent to commit 
a criminal offense therein." 
(b) Summary of evidence introduced at trial. 
The Government's case consisted of the testimony of 
(1) Harry R. Franklin, Jr., a police officer, (2) John D. Mitchell, 
the owner of the building, and (3) John T. Bates, Ir, a police 


communications officer, who testified with respect to the trans- 


cript of a police radio run, as well as the transcript itself. 


1/ Hereinafter sometimes abbreviated as "Tr. Pl." 
| 


2/ Hereinafter sometimes abbreviated as "tr." | 


which was introduced into evidence. 

Frinklin testified that at about 3 a.m. on February 12, 
1969, in response to a radio run, he went to a Texaco service 
station at 1141 Bladensburg Road, where, the radio run reported, 
"there was a breaking in occurring" (tr. 12). It took him two 
minutes to reach the service station after receiving the message 
(tr. 33-34). At the station he observed a pane of glass broken 
out of one of the doors and a German Shepherd dog on the inside 
(tr. 13). He and several other police officers at the scene at- 
tempted to enter the building; but the dog, which was barking very 
loudly, prevented them from doing so (tr. 14). After telephoning 
the owner, he noticed that the dog appeared to be watching some- 
thing under a desk (tr. 15). He looked through a window and saw 
"hands and feet of someone hiding" under the desk (tr. 15). Then 
the defendant got up and came out through the broken glass (tr. 16). 

Franklin further testified that when the owner arrived 
the two of them went inside and found several unlocked and open 
storage cabinets, a hat belonging to the defendant and a pack of 
cigarettes on the desk he was hiding under (tr. 17). He testi- 
fied that when the defendant had been taken into custody he gave 
his name as Junior Middlebrook, and later William Junior Middle- 


brook, even though his actual name was James B. Seegers (tr. 18). 


On cross-examination Franklin testified that defendant 
had some change and one or two keys in his pocket, had no tools 
of any kind, was not wearing gloves, was not carrying a bag or 
Satchel, and did not have a rope (tr. 19-20). He testified that 


the @abinets appeared to have been unlocked and the desk drawers 


were open (tr. 20-21) but conceded that he had not mentioned the 


open and unlocked cabinets and open desk drawers in his offense 
report (tr. 23), in his affidavit for arrest warrant (tr. 27), or 
in any other written statement he had prepared (tr. /29). 

Mitchell testified that when he went to the station 
after having been called by the police he found two! wooden cabi- 
nets and one metal cabinet with locks broken off a some papers 
"lying around on the desk and very disarrayed" (tr. 46-47). With 
respect to the metal cabinet, he testified that "[a]t seems as 
though he had taken some sort of bar or something and sort of 
twisted the lock and handle off the door....” (tr. 47). He 
testified that the locks had been torn off the wooden cabinets 
and that the hasp and screws had been pulled out of the wood 
(tr. 50-51). He further testified that there were papers from 
the wooden cabinets all over the floor, that he found two sets 
of car keys and a pack of cigarettes on the floor under the 
desk, and that he had closed up the station at about 10 o'clock 
that night and left everything secured (tr. 47-48) . 

On cross-examination Mitchell testified that he didn't 
recall seeing a crowbar or anything like that lying around the 
station (tr. 51). He admitted that while he had stated in his 
testimony before the grand jury thet a metal cabinet hai been 
proken apen he had not mentioned the wooden cabinets or anything 
about screws being taken out (tr. 57-59). : 

The defendant was the only witness for the defense. 

He testified that at the time of the alleged offense he was 


eighteen years old, living with his mother and stepfather (tr. 60). 


He was employed, corning $70 per week (tr, 50); he had been paid 
corlicr thnt day ond was carrying with him $43 or $42 (tr. 61). 
He 2lso attended school from 4 to 10 p.m. (tr. 61-62). After he 
hod gone home, had dinner, and had a very long telephone call 
with his girlfriend, he walked sbout 2 block to a McDonald's and 


hod - sandwich ( '62). He then walked over to the Texaco to 


Cr. 
purchase a sode (tr. 63). As he walked over he saw two boys 


running from the station (tr. 63). At the station he saw a Ger- 
min Shepherd dog trying to get out of a window (tr. 63). The 
dog wns barking (tr. 63). He pushed the dog back into the sta- 
tion and "went in to get 2 rope to tie him up” (tr. 64). He was 
“afraid the dog would get out and bite somebody else" (tr. 67). 
He testified that he nad walked by the station "[j]ust about 
every day" (tr. 63-64), that he had owned quite a few dogs, and 
that he was "particularly fond of dogs" (tr. 64). He testified 
that as soon as he went in he saw the police, "got scared and... 
on behind a desk” (tr. 65). According to his testimony, he did 
not touch anything when he was in the station (tr. 65). He 
testified that he did not smoke cigarettes or drive a car (tr. 
66). When he saw the police trying to get in, he decided to 
give himself up (tr. 66). 

On cross-examination defendant testificd that he had 
known the dog at the station for about six months (tr. 69). He 
stated that the window the dog was trying to get out through was 
about a foot off the ground and did not know how the dog could 
have trouble getting out of the window if it was that low (tr. 
70). 
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Mitchell was then recalled by the Government in rebut- 
tal. He testified that he had had the dog for about three weeks 
and had not previously had a dog (tr. 72). 

The purpose of Bates! testimony was to authenticate 
and explain the radio run to which Officer Franklin had respon- 
ded and which was introduced into evidence as Exhibit Ibs -2be\S 
transcript was of a broadcast at about 3:07 a.m. on ReDreary zbe) 
it stated that there was "suppose[d] to be a burglar inside the 
Texaco Station, 1100 block of Bladensburg ... Suppose sce to have 
broken a window and is inside now," 


(c) Proceedings relating to disputed instructions. 
(1) Failure to instruct as to lesser included offense 


At the close of the evidence, defendant submitted a 
written request for instructions, which included a request for 
an instruction on the lesser included offense of unlawful entry 
(Tr. Pl. 9). With respect to this request the Court ‘stated: 
"That is not a lesser included offense of burglary II. 
It is a separate offense.... I will not grant an 
instruction on the lesser included because it isn't 
included. It is a separate offense, designated by 
the Code as such” (tr. 80). 

Defendant's counsel then objected to the failure to include this 


charge. 


After counsel again raised the point (tr. 85-86), the 


Court asked counsel "if you are not better off without it anyway 
because if you maintain the Government has not made a case of 
burglary II, then what other choice they have is not guiity" 


(tr. 86). Counsel answered in part: 


" . at is truc, I think, it is somewhat of a gamble 
perhaps, that it is all or nothing, but I think that 
the defendant obviously would be better off with a 
misdemeanor than a felony and in view of the ... way 
that the trial developed, that it would be far more 
beneficial to the defendant to have the charge and I 
think that this is properly a part of the instructions 
at this point" (tr. 86). 


The United States Attorney argued in opposition to the 
charge: 


"your: Honor, it does not fit with the. theory of 
the defensc; if it were the theory of the defense 
that this were an unlawful entry, that would be one 
thing. 


"Tf 4¢ were the theory here that he was following 
throughout the trial there might be some basis for 
the instruction under the circumstances. 


"Me difficulty that the Government has in giving 
this particular instruction is that in fact the whole 
case turned on whether or not he had this specific 
intent to commit 2a crime therein. 


"Tf he didn't have it well then he is not guilty 
of the crime of burglary. If he did then he is guilty 
of the crime of burglary. 


"T think it igs within Your Honor's discretion that 
the issue of this trial revolved around not whether 
or not he was in there without permission but whether 
or not he was in there to commit a crime and I think 
it should go to the jury on that theory" (tr. 86-87). 
The Court then repeated its ruling denying the requested 


charge. 


(41) Instruction as to intent to commit any criminal 
offense. 


Prior to the Government's opening statement, the de- 


fendant requested that the Government "make clear to the jury 


what the offense is that the defendant intended to commit ... 


pecause otherwise the jury just is not going to be in a position 


to make that determination" (tr. 3). The following dialogue oc- 
curred between counsel and the Court: 


"MR, LANGSDORF: ... the only thing I ask is that 
the Government make it clear what offense it is. 


"Otherwise the jury can go back there and have a 
whole statute book full of offenses and -- 


"DHE COURT: Well, they wouldn't be having it in 
the jury room. 


"MR, LANGSDORF: Well, that's right, so I think 
it would have to be made clear to the jury. 


"THE COURT: I assume that the evidence will be 
what indicates that the man was not lawfully on ‘the 
premises and therefore he was unlawfully on the ipre- 
mises. 


"MR, LANGSDORF: That, of course, is unlawful entry 
but for burglary it has to be intent to commit another 
criminal offense and that could be anything, arson to 
anything else, really, and that is why I just want this 
specified. 


"My understanding of the case law is that it does 
require a showing of larcenous intent but I think un- 
less this is specified now and in the instructions 
which we come to later, of course, that the jury could 
easily get confused" (tr. 3-4). 


At the close of the evidence, defendant submitted a 


proposed form of instructions omitting the language relating to 
"an intent to commit any criminal offense” (Tr. Pl. 9); the de- 
fendant furthermore specifically objected to the inclusion of 
this language in the Court's proposed charge (tr. 76-77). Counsel 
argued that the jury is not composed of lawyers and has "no way 
of determining [what the crime is] unless this instruction is 
specified to state a particular criminal offense" (tr. 71). ‘The 
Court asked: : 

‘nye COURT: What about the fact that he allegedly 


proke open some cabinets? You don't think that is a 
criminal offense? 


——TOn— 
"MR, LANGSDORF: What offense is it? ... how will 
the jury determine it? 


"The jury must be instructed so that they will 
know what offense it is" (tr. 77). 


The Court denied defendant's request (tr. 79) and gave 


the disputed instruction (tr. 95). 
ARGUMENT 


POINT I 
THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY 
FAILING TO GRANT APPELLANT'S REQUEST FOR AN INSTRUCTION 
ON THE LESSER INCLUDED OFFENSE OF UNLAWFUL ENTRY 
The Court's attention is respectfully directed to page 
9 of the Transcript of Pleadings, etc., and pages 59-67, 80 and 


85-87 of the trial transcript in connection with this argument. 


A. 
/ 

burglary. ° 
As the Supreme Court stated in Sansone v. United States, 


380 U.S. 343, 349-350 (1965): 


"The basic principles controlling whether or not 
a lesser-included offense charge should be given in a 
particular case have been settled by this Court. 
Rule 31(c) of the Federal Rules of Criminal Procedure 
provides in relevant part, that the 'defendant may be 
found guilty of an offense necessarily included in the 
offense charged.' Thus, '[iJn a case where some of 
the elements of the erime charged themselves consti- 
tute a lesser crime, the defendant, if the evidence 
justifie[s] it * * * [is] entitled to an instruction 
which would permit a finding of guilt of the lesser 
offense.’ Berra v. United States, supra, at 134, 
See Stevenson v. United States, 162 U.S. 313. Buta 


3/ The texts of the statutes relating to unlawful entry (D.C. 
Code § 22-3102) and burglary (§ 22-1801) are set forth in 
Appendix A, 
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lesser-offense charge is not proper where, on tHe evi- 
denee presented, the factual issues to be resolved by 
the jury are the same as to both the lesser and greater 
offenses. Berra v. United States, supra; Sparf iv. 
United States, 156 U.S. 51, 63-64. In other words, 
the lesser offense must be included within but not, 

on the facts of the case, be completely encompassed 

by the greater. A lesser-included offense instruc- 
tion is only proper where the charged greater offense 
requires the jury to find a disputed factual element 
which is not required for conviction of the eae 
included offense. Berra v. United Sta tes, supra; 

Sparf v. United States, supra, at 63-64." | 


See also Fuller v. United States, 132 U.S.App.D.C. 26h, 294-295, 
407 F.2d 1199, 1229-1230 (1968), cert. denied, 393 U.S. 1120 
(1969). | 

It has been held in this circuit that to constitute a 
lesser included offense "the greater offense cannot be committed 
without also committing the lesser." Crosby v. United States, 
119 U.S.App.D.c. 244, 245, 339 F.2d 743, TH 4. (1964); Keaiy Ve 
United States, 125 U.S.App.D.C. 205, 206, 370 F.2d 207, 228 
(1966), cert. denied 388 U.S. 913 (1967). | 

Thus, an offense is included in a greater offense if 


(a) it includes some but not all of the elements required for 


conviction of the greater offense and (b) the greater we 


cannot be committed without also committing the lesser. 
The offense of unlawful entry clearly includes some 


| 
but not all of the elements of the crime of burglary. In addition 
| 
4/ The lower Court's refusal to give the requested charge was 
based on the fact that burglary and unlawful entry are sep- 
arate offenses under the Code. This is not a controlling 
factor. For example, simple assault (§ 22-504) is held to 
be a lesser included offense in robbery (§ 22-2901). Brough- 
man v. United States, 124 U.S.App.D.C. 54, 55, ee F.2d 71, 
12 (19 


Oe 


to entry upon the premises, burglary includes the element of 

intent to break and carry away a part of the premises or to com- 

mit a criminal offense. If a jury finds that defendant unlaw- 

fully entered a building but lacked the reauisite specific in- 
it "may consistently find the defendant innocent of the 


esser included offense." Fuller v. 


United States, supra, 1? App.D.C. at 294, 407 F.2d at 1229. 


also clear that a burglary cannot be committed 
without an unlawftl entry upon the premises in question. Under 
the common law rule which prevailed prior to the "housebreaking" 
statute enacted in 1901 (Act of Mar. 3, 1901, 31 Stat. 1323, 
Ch. 854, § 823), there could be no burglary without a "breaking 
and entering" of the premises. United States v. Dixon, 25 F. 
Cas. 872, No. 14,968 (D.C.Cir. 1807). The “housebreaking” statute 
provided that either breaking and entering or entering without 
breaking was in violation of the section. The very title of the 
section and its language when read as a whole make 4£ clear that 
the purpose of the inclusion of this additional language was the 
elimination of the technical requirement that an actual "breaking" 
be shown but not the unlimited expansion of scope beyond an un- 
lawful entry. 

In 1967 the “housebreaking" statute was amended in a 
number of respects, including the change in its title to "bur- 
glary” (Act of Dec. 27, 1967, Pub. L. 90-226, § 602, title VI, 

81 Stat. 736). The only effect of this amendment was to provide 


for stiffer penalties and to differentiate between burglaries 
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committed in occupied dwellings and other types of burglaries. 
There is no indication that the change was made to cover entries 
not previously included within the scope of the het. 
One of the earliest decisions interpreting Section 22- 
1801 held that: 
"To constitute the crime of housebreaking, it 4s neces- 
sary to show an unlawful entry with the intent to com- 


mit some other offense." Lee v. United States, 37 
App.D.c. 442, 445 (1911) 


See also to the same effect District of Columbia Code Encyclo- 


D 
pedia (1967) § 22-1801 13. 
Faced with a similar statute, the Supreme Court of 
Colorado in Stowell v. People, 194 Colo. 255, 90 P.2d 520, 521 


(1939), concluded that there can be no burglary without an unlaw- 


ful entry: 


"Considering the history of the crime of burglary, 

and its evolution, this rule [that there can be no 
burglary without an unlawful entry] appears reasonable 
and necessary. The common law crime was an offense 
against habitation. Its purpose was to give security 
to the home where it was presumably least protected. 
Essential elements thereof were an actual breaking, 

in the night time, with intent to commit a felony. 

It has been extended by statute in most states to en- 
try in any way, into any kind of building, at any time, 
for any unlawful purpose. Under the rule of strict 


5/ In Washington v. United States, 98 U.S.App.D.C. 100, 232 F.2d 
357 CCF appellant was stated to have been "convicted of 

unlawful entry, a violation of § 22-1801." See Irby v. 
United States,, _- U.S.App.D.C. ___, 390 F.eéd 13a as 3-434 
(1967), and United States v. Frank, 225 F. Supp. 573 (D.C.D.C. 
1964). See also Prince v. United States, 352 U.S. 322 (2957), 
in:which the section in the Federal Bank Robbery Act, 1 
U.S.C. § 2113(a) (providing that "[w]Jhoever enters ... any 
bank ... with intent to commit in such bank ... any felony 
...") was repeatedly referred to by the Court as'the "unlaw- 
ful entry" provision (352 U.S. at 324, 328 and note 7). 
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construction of statutes in derogation of the common 

law courts must necessarily be careful not to extend 

such acts beyond the clear intent of the Legislature." 

(Emphasis in original.) 
See also People v. Carstenson, 161 Colo. 249, 420 P.2d 820 (Colo. 
1966), and State v. Starkweather, 89 Mont. 381, 297 P. 497, 498 
(1923). 

Research has failed to locate any case in this Circuit 
in which burglary has been charged under circumstances in which 
the defendant has not made a patently unlawful entry. However, 
if it could be said that the burglary statute applies to an ap- 
parently lawful entry with an unlawful purpose, such entry would 
also appear to be an unlawful entry in violation of Section 22- 
3102. Thus, in Thomas S. McGloin v. United States, 232 A.ed 90, 
91 (1967), it was held that a person who enters an apartment 
building for an unlawful purpose is guilty of unlawful entry 
even though his entry may have been lawful had he entered "for 


a good purpose and with a bona fide belief of his right to enter." 


As was stated long ago in People v. Brittain, 142 Cal. 8, 75 P. 
314, 315 (1904): 


"Tt would be an impeachment of the common sense of man- 

kind to say that a thief who enters a store with intent 

to steal does so with the owner's consent or upon his 

invitation." 
See also State v. Keys, 244 Or. 606, 419 P.2d 943 (Sup.Ct.Oregon 
1966); People v. Schneller, 59 I1l.App.2d 50, 216 N.E.2d 510, 
512 (1966); Pinson v. State, 91 Ark. 434, 121 S.W. 751, 753 
(1909); State v. Bull, 276 P. 528, 529, 47 Ida. 336 (S.Ct.Idaho 


1929). 
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Whether unlawful entry is a lesser included offense 
in burglary has never been decided by this Court, although the 
question has been raised in two previous cases: Stenere Ve 
United States, 116 U.S.App.D.C. 411, 324 F.2d 443 (1963), and 
Britton v. United States, 112 U.S.App.D.C. 207, 301 F.2d 532 
(1962). However, this precise issue was very recently determined 
by the District of Columbia Court of Appeals in Hebble v. United 


States (No. 4994, October 15, 1969), in which the court held 


that "except for the requirement of intent to commit a crime, 


unlawful entry is substantially identical to and hence a lesser 


included offense of burglary in the second degree." (Bmphasis 
added.) : 

In the Hebble case the shoe was on the other foot; an 
instruction on the lesser included offense of unlawful entry was 
given over the objection of the defendant. The Government ar- 
gued on appeal that this charge was "entirely proper") and that 
the defendant's contention that unlawful entry wee not a lesser 
ineluded offense in burglary was "without nerit."” since "the 
chargeability of lesser included offenses rests on a principle 
of mutuality, that if proper, a charge may be demanded by either 
the prosecution or defense” (Fuller v. United States, 132 U.S. 


App.D.C. 264, 295, 407 F.2d 1199, 1230 (1968), cert. denied, 


393 U.S. 1120 (1969)), the ruling in Hebble is equally applica- 


ble to a demand by defendant. 


6/ The portion of the Government's brief in the Hebble case re- 
lating to the instruction on the lesser included offense of 
unlawful entry is set forth as Appendix B. 


In other jurisdictions in which the issue has arisen, 
unianeul entry has been either held or assuméd to be a lesser 
offense included the offense of burglary. In New York it was 
recently held in e v. Scruggs, 31 App.Div.2d 842, 298 N.Y.S. 
2a 194, 195 (2d Dept. 

"In our opinion, the trial court erred in refusing to 

charge the jury on the crime of unlawful entry. There 

is some basis in the evidence upon which the jury 

coulda have found the accused innocent of burglary and 

yet guilty of unlawful entry, namely, his statement 

to the police at the scene that he had been invited 

into the apartment.” 
See also: Commodore v. State, 33 Wis.2d 373, 147 N.W.2d 283 
(1967); State v. Dodge, 18 Utah 2d 63, 415 P.2d 212 (1966); State 
v. Biggs, 3 N.C.App. 589, 165 S.E.2d 560 (1969); People v. Simp- 
son, 5 Mich.App. 429, 146 N.wW.2a 828 (1966). 

B. 

a finding of guilt 

"A gefendant is entitled to instructions on a lesser 
included crime where there is evidence in the record to support 
a finding of guilt on that offense" (Belton v. United States, 
127 U.S.App.D.C. 201, 206, 382 F.2d 150, 155 (1967)), “{hJlowever 
implausible, unreliable or incredible" that evidence may be 
(Young v. United States, 114 U.S.App.D.C. 42, 43, 309 F.2d 662, 
663 (1962, Burger, Ch. J.). In determining whether or not a 
lesser included offense has been committed, the jury may be- 


lieve part and reject part of the evidence submitted by the de- 
fendant. Broughman'v. United States, 124 U.S.App.D.C. 54, 55, 


361 F.2d 71, 72 (1966); Young v. United States, supra, 114 U.S. 
App.D.C. at 43, 309 F.2d at 663. 
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In Belton v. United States, supra, in which defendant 
was charged with murder, defendant was held to be entitled to an 
instruction on the lesser included offense of manslaughter, not- 


withstanding the fact that he testified that he was not even 


present when the shooting took place. The Court declared that: 
| 

"sy. an accused is entitled to an instruction on 
manslaughter if there is ‘any evidence fairly tending 
to bear upon the issue of manslaughter', however weak, 
and that the court may not intrude on the province 
of the jury which may find credibility in testimony 
that the judge may consider completely overborne by 
the ‘simply overwhelming' evidence of the prosecutor 
... And there may be ‘some evidence’ of a lessér of- 
fense even though this depends on an inference of a 
state of facts that is ascertained by believing | de- 
fendant on part of his testimony and prosecution on 
other points in dispute” (127 U.S.App.D.C. at 206; 
382 F.2d at 155). (Emphasis Baceck 


The defendant in the instant case testified that he 
entered the Texaco station for the purpose of finding a rope to 
secure a German Shepherd dog which was trying to escape and that 
he did not touch anything in the station. He testified that he 
was employed at the time, had just been paid and had $43 or $42 
in his pocket. There was no evidence that defendant took any- 
thing from the premises. Officer Franklin testified that de- 
fendant was not carrying any tools or bag or satchel, and there 


was no evidence that any tools or bag were left on the premises. 


Franklin edmitted that he had not stated in any report or affi- 


davit which he had made out that anything on the premises had 
been disturbed. There was a conflict between the descriptions 
given by Franklin and Mitchell of the premises after the alleged 


burglary. On this evidence there was more than a sufficient 
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basis for a finding by the jury that the defendant had entered 
the premises unlawfully but without an intent to commit a crimi- 
nal ere ee the jury had some uncertainty about the de- 
fendant's guilt is indicated by the fact that it deliberated for 
approximately three hours before reaching its verdict (tr. 99, 
EOE O05) 

The fact -| relied upon by the Government at the trial 
as the basis for denying the reauested instruction - that the 
offense of unlawful entry was inconsistent with the defendant's 
testimony or the theory maintained by him at trial in no way 
limited defendant's right to a charge on the lesser offense. 

As the Court stated in Womack v. United States, 119 U.S.App.D.C. 
4O, 336 F.2d 959 (1964): 


"l.. a defendant is entitled to an instruction 
fairly raised by the evidence, whether or not consis- 
tent with the defendant's testimony or the defense 


trial theory.” (mmphasis added. 


—— 


entry is reversible error. 
Where - as in this case - a defendant is entitled to 


an instruction on a lesser included offense, failure to give 


Tf The testimony of defendant was at least as strong as that 
in Young v. United States, supra, in which defendant, who 
had been charged with assault with intent to commit rob- 
bery, was held to be entitled to an instruction on simple 
assault. In that case it was conceded that defendant and 
companion (West) had accosted the complaining witness 
(Collins) on a dark street at a late hour and that defen- 
dant had held Collins while West went through Collins’ 
pockets. West testified that he was just searching Col- 
lins for weapons. 
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this charge is reversible error. Broughman v. United States, 
124 U.S.App.D.C. 54, 361 F.2d 71 (1966); Young v. United States, 


114 U.S.App.D.C. 42, 309 F.2d 112 (1962). 


POINT IL 
THE COURT'S INSTRUCTION THAT DEFENDANT MAY BE FOUND 
GUILTY OF BURGLARY IF HE ENTERED THE BUILDING WITH 
THE INTENT TO COMMIT ANY CRIMINAL OFFENSE WAS IMPROPER 
The Court's attention is respectfully directed to page 
; 
9 of the Transcript of Pleadings, etc., and pages 3-4, 75-79 and 
95 of the trial transcript in connection with this argument. 
A. Since the crime of burglary requires entry with 


the intent to commit the crime of larceny, the Cen instruc- 


As the Court held in Stewart v. United States, 116 


U.S.App.D.C. 411, 324 F.2d 443 (1963), the crime of housebreak- 
ing (now burglary) "requires [in addition to a finding of un-- 
lawful entry] a finding of larcenous intent." See Edwards Vv. 
United States, 78 U.S.App.D.C. 226,229, 139 F.2d 365, 368 (1944), 
cert. denied, 321 U.S. 769, where the Court deelared that 
"ThjJousebreaking, robbery and burglary are merely aggravated 
forms of larceny...." See also United States v. Dixon, 25 F. 
Cas. 872, No. 14,968 (D.C.Cir. 1807), in which larceny was held 
to be a lesser offense included in burglary. Consequently, the 


Court should have instructed the jury that it may find the de- 


fendant guilty only if he entered the building with the intent 
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break and carry away any part of the building or to commit 

the offense of larceny; and the latter offense should have been 
Instead, the jury was permitted to convict 
the defendant of burglary if it found that he entered the premi- 
ses with the intent to commit any crime, whether or not specified 
in the D. C. Code. 
Even if it be assumed that the intent required in the 

burglary statute can include crimes other chan larceny, never- 
theless, it seems to be clear that the offense of burglary does 


not encompass entry with intent to commit any conceivable crimi- 


nal offense. In United States v. Frank, 225 F. Supp. 573; 576 


(D.C.D.C. 1964), Judge Youngdahl held that the crime .of house- 
breaking does not include entry with intent to commit viola- 
tions of the Federal Communications Act. He stated: 


"It is true, of course, that the wording of the 
Housebreaking statute--'Whoever shall * * * enter 
* * * any * * * room * * * with intent * *-* to com- 
mit any criminal offense * * *t--would cover the 
particular entry here at issue. But words must al- 
ways be construed reasonably, in conformity with their 
purpose. The Housebreaking statute was worded broadly 
in order to make unnecessary the distinctions in 
common-law Burglary between night and day, between 
breaking and non-breaking, and between dwellings and 
non-dwellings, and at the same time provide an offense 
which is designed to punish those who violate the 
sanctity of any confined place. The nature of the 
criminal offense which the person who enters intends 
to commit must therefore be reasonably related to 
the sanctity of the place entered--usually a crime 
of violence against persons or a crime involving the 
taking or destruction of property. 


"The Government argues that 'any criminal offense' 
means ‘any criminal offense,' and there is no need 
for further consideration. By this reasoning, how- 
ever, entry of any room with an intent, for instance, 
to violate the anti-trust laws or the regulations of 
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the Securities & Exchange Commission could subject 
the individual to prosecution for Housebreaking; 
Such a result appears completely out of line with’ 
the reasonable intent of Congress...." 


B. The jury was improperly permitted to speculate as 


commit and was given no guidance as to what 
may have been. 
When the jury retired for its deqaiperactonas it was 
Given absolutely no guidance as to what criminal offenses it 
could find that the defendant intended to commit when he entered 
the building, in order to convict him of burglary. Since the jurors 
were not lawyers and were not permitted to take statute books 
into the jury room (see Judge Green's statement to that effect 
at tr. 4), they had to theorize in the abstract as to what pos- 
sible crimes defendant may have intended to commit and what the 


elements of these crimes may have been. There is nojway of 
knowing what the jury may have believed was a criminal offense. 
The jury may have even felt that an seiner 3 to commit ithe offense 
of unlawful entry was itself saneienauee meee burglary requires 
an intent to commit some other offense. 

A "jury should not be permitted to speculate on what 
crime is being submitted to them to resolve or what the elements 


of each such crime might be." Williamson v. United States, 332 


F.2d 123, 133-134 (5th Cir. 1964). The judge must carefully 


8/ See Judge Green's statement: "I assume that the levidence 
will be what indicates that the man was not lawfully on the 
ene and therefore he was unlawfully on the premises" 

tr. . 


"delineate and define" 


Mitchell v. United S$ 


769-770 (1968). 
sues of each 
the Code but 
most closelyux 


In the instant case, 


lineate the elements of 


that the requisite 


offense) any 


the judge u 


additional offense 


Ole 


each element of the offense charged. 


___U.S.App.D.C. __, 394 F.2d 767, 


is "not obligated to specify the is- 


covered” by a particular section of 


r the elements of the crime or crimes 


action. (dee at G00). 


vo define and de- 


dg 


of 
“and (if it be held 


the offense of larceny 


intent includes intent to commit any other 


"nelat[ing] to the sanctity of 


the place entered” (United States v. Frank, supra, 225 F. Supp. 


at 576). 


For each of the foregoing reasons, 


CONCLUSION 


the conviction should 


be reversed and the case remanded for a new trial. 


January 26, 1970 


Q9/ The offense of larceny consists of three elements: 


Respectfully submitted, 


Roger W. Langsdorf 
1776 K Street, N. W. 
Washington, D. C. 20006 
Attorney for Appellant 
(Appointed by this Court) 


=) a 


taking of valuable property from one rightfully possessed, 


(2) a carrying away of this property,... and (3) the 


accomplishing of taking and carrying away with an intent to 
appropriate the property to a use inconsistent with the 
rights of the rightful possessor" (Mitchell v. United States, 


supra, ___ 


U.S.App.D.C., at -: 


> 394 F.2d at 770). 


Appendix A 
22 D. C. Code § 1801. Burglary - Penalties. 


"(a) Whoever shall, either in the nighttime or 
in the daytime, break and enter, or enter without 
breaking, any dwelling, or room used as a eee 
apartment in any building, with intent to break a 
carry away any part thereof, or any fixture or’ SS 
thing attached to or connected thereto or to commit 
any criminal offense, shall, if any person is in any 
part of such dwelling or sleeping apartment at the 
time of such breaking and entering, or entering with- 
out breaking, be guilty of burglary in the first de- 
gree. Burglary in the first degree shall be punished 
by imprisonment for not less than five years nor more 
than thirty years. 


"(b) Except as provided in subsection (a) jof this 
section, whoever shall, either in the night or in the 
daytime, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, 
or other building or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal- 
boat, vessel, or other watercraft, or railroad car or 
any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached 'to or 
connected with the same, or to commit any criminal 
offense, shall be guilty of burglary in the second 
degree. Burglary in the second degree shall be pun- 
ished by imprisonment for not less than two years 
nor more than fifteen years. " 


22 D. C. Code 3102. Unlawful entry on property. 


"Any person who, without lawful authority, shall 
enter, or attempt to enter, any public or private 
dwelling, building or other property, or part of such 
dwelling, building or other property, against the will 
of the lawful occupant or of the person lawfully in 
charge thereof, or being therein or thereon, without 
lawful authority to remain therein or thereon shall 
refuse to quit the same on the demand of the lawful 
occupant, or of the person lawfully in charge thereof, 
shall be deemed guilty of a misdemeanor, and on con- 
viction thereof shall be punished by a fine not ex- 
ceeding $100 or imprisonment in the jail for not more 
than six months, or both, in the discretion of the 
court. 


Appendix B 
EXCERPT FROM BRIEF FILED BY 
UNITED STATES ATTORNEY FOR 
DISTRICT OF COLUMBIA IN 
HESBLE v. UNITED STATES 
. COURT OF APPEALS No. 4994) 


It. On the facts of this case an instruction on the lesser 
included orfense of unlawful entry was entirely proper. 


Appellant contends that unlawful entry (22 D.C.Code § 
3102) is not a lesser included offense of attempted burglary 
in the second degree (22 D.C. Code $§ 103, 1801). Appellant's 
contention is without merit. 

Second degree burglary was derived directly from the 
previous offense of housebreaking. United States v. Jeffries, 
45 F.R.D. 110, 112 (D.D.C. 1968). In Stewart v. United States, 
116 U.S. App. D.C. 411, 324 F.2d 443 (1963) the Court stated 
that the elements of unlawful entry were comprehended within 
those of housebreaking. In the instant case the jury could 
have found appellant was without the intent to commit a crime 
within the warehouse and returned a guilty verdict of unlawful 
entry which does not require specific intent. 

Accordingly, on the facts of this case the trial court's 
instruction on unlawful entry as a lesser included offense was 


entirely proper. 


3/ Appellant's argument relies on Bowman v. United States, 212 
A.2d 610 (D.C. App. 1965) for the proposition that unlawful en- 
try requires that the entry be against the express will of the 
occupant. This argument was expressly rejected by this Court 
in MecGloin v. United States, 232 A.2d 91 (D.C. App. 1967). 


